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ISSUE PRESENTED 


Whether the Trial Court erred in deny- 


ing Appellant's Motion For Acquittal 
on the ground that the Government had 
not shown sufficient evidence, beyond 
a reasonable doubt, that possession of 
the narcotics could be attributed to 


Appellant. 
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Appellant. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted on one count of purchasing, 
dispensing, and distributing a nareotic drug and one count of 
“receiving, concealing, and facilitating the concealment of a 
narcotic drug. He was also indicted for carrying a dangerous 


weapon. At the trial, at the close of the prosecution's 


evidence, Appellant's counsel moved for judgment of acquittal 


on all counts. The motion was denied. Pursuant to the jury's 
verdict, on September 11, 1969, judgment was entered in the 
District Court acquitting Appellant on the count relating to 
carrying a dangerous weapon but finding him guilty on the two 
narcotics counts. This appeal followed. The jurisdiction of this 


court is invoked pursuant to 28 USC Sec. 1291. 


STATEMENT OF THE CASE 


At 5:30 A.M., on February 1, 1969, while Appellant 
Bethea and two others were sitting in a car waiting for its 
owner to return, two policemen came up to the car. Finding 
both weapons and narcotics in the car, they arrested Bethea 
and one of the others as suspects for carrying dangerous weapons 
and violating the laws pertaining to narcotic drugs. The other 
party sitting in the car escaped at the time but was sub- 
sequently arrested and similarly charged. When the owner of 
the car returned to the scene he, also, was arrested and 
similarly charged. 

Appellant appeared before a United States Commissioner 
and, along with the other passengers in the car (Jessie Fields 
and Raymond Ford) was subsequently indicted for carrying a 
dangerous weapon and for violating the narcotics laws. The 
owner of the car, as far as is known, was never indicted for 
either of these offenses. 

There were three counts in the indictment that related 
to Appellant: 


one count of purchasing, dispensing and distributing 
a narcotic drug; 


one count of receiving, concealing and facilitating 
the concealment of a narcotic drug; and 


one count of carrying a dangerous weapon. 


The indictment contained similar counts with respect to 


Fields and Ford. 


On August 14, 1969, prior to Bethea's being tried, his 
co-defendants Fields and Ford entered pleas of guilty to the 
charges of carrying dangerous weapons and were duly sentenced. 
The narcotics charges against them were dropped. Appellant 
stood trial on all charges. A jury trial was commenced on 
September 11, 1969. 

The Government's direct case on both the dangerous 


Weapons and narcotics counts rested entirely on the doctrine 


of constructive possession since the only evidence honneccines 
Appellant with the guns or the narcotics was that Appellant 

was in the car in which they were found. Accordingly, at the 
close of the Government's direct case, defense counsel made 

a Motion For Acquittal on the ground that the Government had 
not shown sufficient evidence on which the jury Sonia find 

that Appellant was guilty beyond a reasonable doubt. The Motion 


was denied. 


Following denial of the above Motion, Appellant took 


the stand in his own defense but offered no other evidence. 

The Government adduced as rebuttal evidence the testimony 

of two witnesses who had not testified in its direct case. 

The Court then gave the case to the jury who found Appellant 
innocent of the dangerous weapon Boot but guilty of the two 
counts involving narcotics violations. Appellant was sentenced 


. | 

and this appeal followed.2/ 
| 

1/ The transcript provided to Court-appointed counsel did 
hot contain the charge which the Court below gave to the 
jury. In the course of preparing this brief, Counsel became 
concerned that there may, also, have been error in the charge 3 
and he requested that the charge be transcribed as well. 
The reporter advised that, because of the press of other 
matters, it would be unlikely thatthe transcript could be 
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STATEMENT OF FACTS 


-On the evening of January 31, 1969, Frederick Bethea was 
given an overnight release from the D. C. General Hospital where he 
had been confined since January 14, 1963, when he had been admitted 
suffering from shotgun wounds. The release was arranged to allow 


Mr. Bethea to see that his home at 1628 H Street, N. E. in the 


District of Columbia was securely locked and to allow him to arrange 


for someone to watch over his home and possessions until his final 
discharge from the hospital. 

Mr. Bethea was picked up at the hospital by Jessie Fields, 
Jr., Raymond Ford and Frederic Brooks. The car in which the three 
arrived was being driven by, and was owned by, Mr. Brooks. They drove 
to Mr. Bethea's home. Since Mr. Bethea was disabled by his wounds 
and could move only on crutches and with great difficulty, Mr. Fields 
checked the doors and windows and made sure that the house was as 
secure as possible. When this task was accomplished, the foursome 
drove to Mr. Brooksthome where they remained for an undetermined 
period of time. 

They left the Brooks' house together in the same automobile, 
made several stops, and eventually arrived at the 1400 block of 


Wallace Street, where Brooks stopped, parked the car, and informed his 


ee 
prepared in less than the 50 days allowed by Court Rule. Because 
Appellant is presently imprisoned and because, in Counsel's view 

of the case, the issue here appears to transcend any charge that 
might have been given, Counsel has elected to file his brief at 

this point without imposing further delay on Appellant or this Court. 


F If, when the transcript of the charge is provided to Counsel, 
it reveals further reversable error, Counsel will ask leave to eall 


it to the Court's attention in a supplemental brief. c 


-three companions he had some important business. He left the car; 
and the other three waited in the car for him. Because of his 
disability Bethea had been sitting in the front seat. Fields and 


Ford were in the back seat. 


While Brooks was gone, two policemen, Officers Edward L. 


Dory and L. B. Richardson, came up to the car. Officer Dory went 
to one side of the car and Officer Richardson to the other. 
Officer Dory looked in and saw one of the occupants of the back seat 
in- the act of hiding a gun behind that seat. (Tr. 5). After 
warning Officer Richardson that one of the men in the back seat 
had a gun, Officer Dory removed Field from the back seat while 
Richardson opened the front door and removed Bethea from the 
passenger side of the car. (Tr. 5, 6). Both were placed under 
arrest. Officer Dory then recovered a gun from the back seat and two 
others from the front seat. Officer Dory also recovered a cigarette 
package, later determined to contain heroin capsules from behind the 
rear seat of the car. (Tr. 10). 

When Brooks returned from the car he, also, was arrested. 
Ford had jumped from the car and escaped but he was caught about a 
month later. | 

After being placed under arrest, Mr. Bethea stood on the 
sidewalk on crutches for several minutes before being transported to 
police headquarters. During the entire evening, Mr. Bethea was able 
to move about only with the aid of crutches. He could not sit 
upright in the car and actually had to be helped from the car by 
Officer Richardson at the time of his arrest. (Tr. 42), At no 


time while in the presence of the police officers did Bethea have 


a gun or any heroin on his person. (Tr. 22). Y, 


a(x 
STATUTES 


21 U.S.C.A. $174. “Whoever fraudulently or knowingly 
imports or brings any narcotic drug into the United States, or any 
territory under its control or jurisdiction, contrary to law or 
receives, conceals, buys, sells or in any manner facilitates the 
transportation, concealment or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have been imported 
or brought into the United States contrary to law or conspires to 
commit any of such acts in violation of the laws of the United States 


shall be imprisoned not less than five nor more than twenty years, and i 


addition, may be fined! not more than $20,000. For a second or subsequent 


offense (as determined under Section 7237(c) of the Internal Revenue Codg 
of 1954), the offender shall be imprisoned not less than ten or more 
than forty years and, in addition, may be fined not more than $20,000. 
"Whenever on trial for a violation of this section, the 

defendant is shown to have or to have had possession of the narcotic 
drug, such possession shall be deemed sufficient evidence to authorize 
conviction unless the defendant explains the possession to the satis- 
faction of the jury." 

’ 26 U.S.C.A. $4704(a). “It shall be unlawful for any person 
to “purchase, sell, dispense or distribute narcotic drugs except 
in the original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps from 
narcotic drugs shall be prima facie evidence of a violation of this 


subsection by the person in whose possession the same may be found." 


SUMMARY OF ARGUMENT 


Since the narcotics in question were not found on Appellant's 
person or in his actual possession, he could be found guilty of 
violations of 21 U.S.C.A. $174 and 26 U.S.C.A. $4704 (a) only if the 
' facts sustained the inference that they were "constructively" in his 
possession. ; ° ! 

In order to establish "constructive possession" it is not enough 
' to establish "mere proximity" to the narcotics in question. The 


‘elements of "constructive possession" are proof that the defendant had 


knowledge of the existence of thedrugs, dominion and control over the 


drugs on the part of the defendant, the finding of narcotics debris 


on defendant's person, proof of his ownership of the narcotics or proof 


that he was under the influence of narcotics at the time the narcotics 


were found. 

The Government closed its case without establishing any of the 
foregoing elements. Accordingly, it was error for the Court below 
to deny the Motion For Acquittal made at that time by Appellant's 


counsel. 
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ARGUMENT 


IT WAS REVERSIBLE ERROR FOR THE TRIAL COURT TO DENY APPELLANT'S 
MOTION FOR ACQUITTAL ON THE GROUND THAT THE GOVERNMENT HAD NOT 
SHOWN SUFFICIENT EVIDENCE, BEYOND A REASONABLE DOUBT, THAT 
POSSESSION OF THE NARCOTICS COULD BE ATTRIBUTED TO APPELLANT. 


The sole question presented by this appeal concerns the 
scope and applicability of the doctrine of constructive possession. 
The Government's direct case consisted entirely of the testimony of 
one of the arresting officers and the stipulated testimony of two 
other persons, none of whom offered any proof at all on the question 
of Bethea's connection with the narcotics found in the car. Since 
Appellant was acquitted of the charge of carrying a dangerous 
weapon, the only testimony relevant to this appeal concerns the 
narcotics found in the car owned and driven by Frederic Brooks. 
Officer Edward L. Dory testified at the trial that he 
recovered a cigarette package containing 19 capsules from behind the 
back seat during his search of the car in which all defendants were 
arrested. (Tr. 10, 11). The capsules were later turned over to the 
Narcotics Squad and then to the Internal Revenue Service, where 
it was determined that the capsules were in fact heroin. (Tr. 27,28). 
During cross-examination by defense counsel, Officer Dory admitted 
that no heroin was found on the person of Mr. Bethea at the time 
of his arrest. (Tr. 17,22). On redirect, counsel for the Government 


Questioned Officer Dory as to the proximity of Mr. Bethea to one 


of the guns recovered from the car at the time of the arrest. (Tr. 22,2 


He made no mention of the heroin found behind the back seat, and no 


Ie 


‘proof at all was offered linking Mr. Bethea to. the narcotics. 


The testimony of the officer as to the chain of possession of the 
narcotics after their confiscation was stipulated to and En no way 
established a connection between the capsules and Appellant. (Tr. 27). 
The further stipulation as to the findings of the Internal Revenue 
Agent who analyzed the capsules and determined that they were in fact 
heroin made no effort to link Mr. Bethea with the capsules but was a 
simple recitation of the witness's findings. (Tr. 28). The only 
exhibit offered by the Government in support of the narcotics charge 


was the cigarette package containing the 19 heroin capsules. 


| (Tr. 11, 29). The Government then rested its case without ever attempting 
i to prove any knowledge on the part of Mr. Bethea as to the presence 
: ae 

' ef the cigarette package, or any knowledge as to the presence or 
substance of the capsules contained therein. No testimony was offered 
to show that Mr. Bethea had ever exercised any control over these 

' eapsules or that he in any way was aware of their presence. No one 

i testified as to any connection between Mr. Bethea and the persons 
in the back seat.. Positive testimony was forthcoming that no trace 

| of the heroin was found on Bethea at the time of his arrest. (Tr. 22). 
Officer Dory further testified that the car in which all four men 
were found was owned by Frederick Brooks, and no attempt was made to 
connect Bethea to the heroin by establishing that he owned or had any 

_ control over the vehicle in which it was found. (Tr. 18). The only 
evidence that might be construed as showing that Appeliant even knew 
that his companions had narcotics with them came only on. cross- 
examination of the defendant and during the rebuttal testimony of Jessie 
Fields. Although the Government can use the testimony of defense and 
rebuttal witnesses to strengthen its case, it cannot rely on such 


bp reer to supply the essentials of its main case where, as here, 


it is challenged by proper motion timely made. a 
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Thus, despite the fact that no probative evidence whatso- 
ever was offered linking Bethea with the heroin capsules, the 
Motion For Acquittal was denied, the trial proceeded to a conviction 


of the Appellant and he was sentenced to ten years imprisonment. 


In arguing against the defense Motion For Acquittal 


counsel for the Government, after admitting the narcotics case was not 
very strong (Tr. 33), relied on the theory of joint possession and 
cited in support thereof United States v- Gulley, 374 F. 2d 55, 60 (1967) 
‘That case offers no definitive discussion of the elements of joint 
possession nor does it deal with a fact situation similar to the present 
case. It merely recognizes the uncontested fact that such a doctrine 
exists. 
"As for defendant Morris' argument that 
possession cannot be joint, it is so well 
settled that possession can be joint that 
no citation of authority is required." 

Appellant concedes the existence of the doctrines of 
constructive and joint possession within our body of common law 
but contends that whether or not either may be relied on in a particular 
ease is a fact question requiring an analysis of all the surrounding 
circumstances, 

While the limits of constructive and/or joint possession 
of narcotics have not been clearly established in this jurisdiction, 
no case in any jurisdiction nor any interpretative writing was found 
which extended either doctrine to the bounds necessary to encompass 
the facts of the present case. In all instances, certain minimal 


requirements of "posséssion" are necessary to establish guilt. 


"In order to convict a defendant of 
"possession' of. a narcotic drug within the 
meaning of 682 of the Uniform Narcotic Drug 
Act, it is generally necessary to show that the 
defendant was aware of the presence and 
character of the particular substance and 
was intentionally and consciously in possession 
of it. Apparent physical possession may [raise 
a presumption of knowledge and intent under 
certain circumstances. What constitutes la 
sufficient external relationship between the 
defendant and the narcotic property to | 


complete the concept of 'possession' is a 


question which is not susceptible of a short 
generalized answer. Physical possession giving 
the defendant ‘immediate and exclusive’ control 
is of course sufficient. However, the possession 
need not always be exclusive; the defendant may 
share it with one or more others. The possession 


need not be actual physical possession; the 


defendant may be shown to have had constructive 
fest 


possession by establishing that the drugs involved 
were subject to his dominion or control. However, 
mere proximity to persons or locations with drugs 
about them is usually insufficient, in the absence 


of other incriminating circumstances, to convict 


"for possession." 91 ALR 2d 811 82. 
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A. Mere Proximity to Narcotics is Insufficient 
to Establish Constructive Possession Thereof 


The statement "mere proximity to persons or TIocations 
with drugs about them" accurately states the limits of the proof in this 
ease. No other incriminating circumstances were shown or even 
attempted to be shown by the prosecution. In the eone> GF such 
proof, the Government failed to prove Appellant's guilt beyond a 
reasonable doubt. What is required of the Government is well summarized 
in Petty v. People, 447 P 2d 217, 220 (1968): 

",..Where a person is in possession, but not 
exclusive possession, of the premises, it 

may not be inferred that he knew of the presence 
of marijuana there and had control of it 

unless there are statements or other circum- 
stances tending to buttress the inference (citing 
eases). Similarly, joint possession cannot be 
established by the fact that the defendant is 

or has been in the company of one having posses- 
sion of the substance in the absence of an 
additional independent factor linking the 
defendant with it (citing cases). These 

rules lend specificity to the general rule... 
that, when the evidence in a case is wholly 
circumstantial, the trial judge must be satisfied 
that it excludes every reasonable hypothesis 

of cemocence before he can submit it to the 
jury." 

Although directing his remarks to the charge of carrying a 


dangerous weapon, counsel for the Government relied on the phrase “close 
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proximity" (Tr. 33) used in the case of Brown v. United States (1929) 
"58 U. S. App. D.C. 311, 312, 30 F 2d 474, 475, wherein the Court 

held: | 
"To rule that the weapon must be on the 

person would make possible the carrying of 

a deadly weapon concealed on the seat of an 

automobile where it would be more readily | 

accessible than it would be if concealed on 

the person. No such result is contemplated on 

permitted by the statute. 

“We rule therefore, that the words concealed 

about his person,' as used in the statute, were 

intended to mean and do mean concealed in such 


proximity to the person as to be convenient of 


access and within reach.'" 
| 


Even though the Brown case interpreted a statute prohibiting 


: the carrying of dangerous weapons, the language used therein is 
| 
applicable to the present case. Officer Dory's testimony clearly 


establishes that the heroin capsules were not "in such proximity to 

; | 
the person as to be convenient of access and within reach." And this 
conclusion is further supported by Appellant's physical condition at 


the time, although it is admitted that this fact was not put before 
the jury until Appellant himself took the stand. 


B. Knowledge of the Presence of the Drugs Must be Shown 
iE 
In cases involving narcotics, several methods have been 


used to provide the "other incriminating circumstances" necessary 
to convict a person found in "mere proximity to persons or locations 


with drugs about them." Knowledge of the presence of narcotics on 
es ‘ 
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the part of the defendant may be sufficient but this knowledge can- 
be inferred from mere presence: 
"The offense of possession of a narcotic 
drug requires a physical or eonstructive 
possession with actual knowledge of its presence. 
(citations omitted). It is not necessary 
the drug be found on the person of the accused 
but the circumstances must show he had 
dominion and control over it. ( itations 


omitted)...Mere presence at a place where a 


narcotic drug is found is insufficient to show 


knowledge of its presence." State v. Hunt, 
91 Ariz. 149, 153, 370 P 2d 642, 645 (1962). 

In State v. Carr, 8 Ariz. App. 300, 445 P 2d 857, 859 (1968) 
the Court, in reversing a conviction of illegal possession of 
marijuana, held: 

"Although possession may be shown by direct or 
circumstantial evidence, the evidence must 
link the defendant to the narcotic in such a manner 
and to such an extent that a reasonable infer- 
ence may arise that the defendant knew of the. 
narcotic's existence and knew of its where- 


abouts." 


Likewise, the knowledge required of an aider or abettor 
cannot be inferred: 
" 5. anaider or abettor must have the same 


knowledge and intent required of the principal." 
United States v. Hernandez, 290 F. 2d 86, 89 (1961). 
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| 
In the instant.case, the government presented no evi- 


dence of knowledge on the part of Appellant, either as a principal 


or as an "aider or abettor." 


In Amaya v. United States, 373 F. 2d 197, 199 (1967), the 


| 
court, in its charge to the jury, defined possession and the degree 


of knowledge required to be established: 


"....actual possession meant that the 
defendant knowingly had manual, personal or 
‘physical possession; ...constructive wieacs= 
sion meant that although the narcotic may 
be in the physical possession of another, the 
defendant knowingly had the power of exercising 
control over it; the possession was not limited 
to manual touch or personal custody; wi.it was 
sufficient to constitute possession under the 
statute if the defendant had knowledge of the 
presence of the narcotic and control over it; 


and power to produce or dispose of the narcotic, 


was evidence of such control...mere presence 


in the vicinity of the narcotic or for that 


matter mere knowledge of its physical location 


did not constitute possession." 
The Court in Amaya thus required not only knowledge but 
control. Neither of these elements were shown to exist in the 
present case. Indeed, in its direct case the Government never even 


attempted to prove either. 


me Sis 


Murray v- United States, 403 F 2d 694 (1968) presents a 


fact situation closely amalogous to the present case. In Murray, 


“two brothers were stopped by customs inspectors and searched upon 
their return by automobile from Mexico. No contraband was found 
on one brother. However, the other was found to have two rubber 
contraceptives tied around the biceps of his left arm. The contra- 
ceptives were later determined to contain heroin. Both brothers were 
tried and convicted of violating narcotics laws. The United States 
Court of Appeals for the Ninth Cireuit held: 
"The evidence is insufficient to support 

Lonnie's conviction. The Government had 

to prove that Lonnie received or concealed, or 

facilitated Johnnie's transportation or conceal- 

ment of the heroin, that the heroin had been 

imported contrary to law, and that Lonnie had 

knowledge of the illegal importation. (Citing 

eases). The brothers were neither charged 

with nor found guilty ‘of conspiracy. There 

“was no direct evidence that Lonnie knew 

anything about the heroin concealed by 

Johnnie's person, and there is no circumstantial 

evidence from which that knowledge can be 

presumed or inferred. Lonnie was not in actual 

possession of the contraband. He would have been 

in constructive possession of the heroin if he 

had personally shared custody of it or had such 

dominion and control over the drug as to give 

him the power of disposition. Johnnie's “acts 


could be imputed to Lonnie if Johnnie was 
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Lonnie's agent, subject to his control. 
(Citing cases). But "mere proximity to the 
drug, mere presence on the property where 
it is located, or mere association without 
more, with the person who does control the 
drug or the property on which it is found, 
is insufficient to support a finding of | 
possession." (Citing cases). Id. at 695. 

The Court then added that the close relationship of the 
brothers, the fact that Lonnie planned and paid for the trip and that 
Lonnie had a stronger personality than Johnnie "may give rise toa 
suspicion that Lonnie was implicated...but a suspicion, jowever 
strong, is not proof." | 

In the present case, the Court denied defendant's Motion 
For Acquittal despite the absence of even the kind of "proof" found 
to be inadequate in Murray. If such "proof giving rise to a suspicion" 
can ever be said to have been introduced in this case it was only 
through the defendant himself or the rebuttal witnesses called by the 
Government after the defense motion had been made and Ganede 

The Government is not relieved by 21 USC Sec. 174 from 
the burden of proving its case. A conviction was overturned in Araijo- 


Lopez v. U.S., 405 F 2d 466, 467 (1968): 


Considering the evidence in its most favor- 


able light to the Government, as we must on 
this appeal, we can find in the record no satis- 
-factory proof of any possession, either actual 
or implied, of the heroin in appellant,| or of 
any knowledge in appellant that it had been 
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illegally imported. The absence of 
proof of such possession prevents the 
application of the presumption of illegal 
importation contained in the second para- 
graph of 21 USC Sec. 174." 
Unquestionably, consideration of the evidence in the most 


favorable light to the Government in the present case reveals no 


"Satisfactory proof of any possession” or "of any knowledge in 


appellant.” 
C. Appellant had no Dominion or Control over the Drugs 
In Brothers v. United States, 328 F 2d 151 (1964), 
cert. denied 377 U.S. 1001, conviction was upheld none "effective 
dominion and control was exercised over the narcotics as a means of 
-consummating a sale already arranged." No proof of any prior arrange- 
ments was shown in the present case and nothing was introduced to 
indicate that Appellant ever exercised even the slightest degree of 
dominion or control over the heroin capsules. 
In the caselos United States v. Landry, 257 F 2d 425 (1958) 
the Court rejected "the idea that speculation can be employed as a 
substitute for proof," and added: 
"But no court, so far as we are aware, has 
held that proof of possession by one person 
may be established by circumstantial evidence 
when the undisputed direct proof places that 
possession in some other persor.." Id- at 431. 
The Landry court adopted an earlier definition of "possess": 
"'To "possess" means to have actual control, 
care and management of, and not a passing 


control, fleeting and shadowy in its“nature.'" 


Applying that definition to the violation charged to the 
facts before it, the court concluded: | 
"The provision wnnion raises a presumption of 

guilt from the fact of unexplained | 

possession, and thereby in effect shifts 

the burden of proof to a defendant, is 

drastic, no doubt designed to meet a menancing 
situation. Congress has created a presumption 


upon proof of the existence of a fact, and| 


now the Government would have the Court 


presume the fact. There may be a case where 


a court would be justified in so doing but, if 
so, this is not it.” 257 F 2d at 432. ! 

In the present case, the trial court by denying defendant's 
Motion For Acquittal, did in effect presume the fact. This presumption 
was clearly not warranted by the facts of the case, and a reversal 


is mandatory lest this case become an unfortunate precedent for 


i 
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future presumptions of fact. 


D. No Narcotics Debris was found on Appellant's Person 
In addition to the concepts of "knowledge" and "control", 
a finding of "debris" on the person has -been relied upon to infer 
"possession" and to support a narcotics conviction. In Perry v. State, _ 
164 Tex. Crim. 122, 297 SW 2d 187 (1957), the defendants threw 
several marijuna cigarettes from the car during a police chase. After 


their arrest, dustings taken from the defendants' pockets were found 
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to contain a fewparticles of marijuana identical to the type thrown 
from the car. Their conviction was upheld. 

In Gallegos ve People, 139 Colo. 166, 337 P 2d 961 (1959), 
the defendants hurried back into a bar after spotting police officers 
as they were leaving.| A package containing marijuana cigarettes 
was thrown behind a cigarette and nickelodeon machine. Both defendants ; 
had marijuana debris in their pockets and both convictions were 
upheld by the appellate court. 

In the present case, just as with "knowledge" and "control", 
no evidence was introduced to show that any heroin debris was found 
on or near appellant at the time of his arrest. This is true despite 
the fact that he was searched by the arresting police officer. 

(Tr. 16, 17). 
E. Appellant did not Own the Auto in Question 
The concept of ownership has also been relied on in 
narcotics cases to establish possession on the part of a defendant. 


State v. Puckett, 67 N.J. Super 365, 170 A 2d 430, Aff'd. 34 NJ. 


574, 170 A. 2d 437 (1960). In that case, the fact that the defendant 


was the owner of the car in which narcotics were found was one of 
the circumstances cited in affirming his conviction. 

In Bettis v. United States, 408 F 2d 563, 566 .(1969), a 
conviction of the driver-owner was upheld but the conviction of 
his passenger was overturned: 

"There existed of course no question in 

the situation as to the marihuana involved 
having been illegally brought into the United 
States in Bettis' car and with his having 


control thereof. In his undisputed dominion 
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of the car and its use, Bettis would have an 
apparent responsibility for the marihuana i 
being thus brought across the border. In has 
right and power to have removed it from the ear, 
he could legally be regarded as having an actual 


| 
or a constructive possession of the marihuana 


in relation to the importation made." 


But as to the passenger, the court held: 


"As to Nelson, however, we are not satisfie 
that it legally can be said that such an 


a 
adequate probative basis existed as to enable 


him to be found guilty beyond a reasonable doubt. 
The Government originally proved nothing more 
in its case against him than that he was seated 

| 


in the car when it stopped at the port of entry... 


"His status of riding in the car would not 
‘ | 
alone create a possession in him, so as to 


entitle the probative presumption of 8176(a) to be 


accorded application against him, such as would 


be the situation legally in respect to Bettis on 


his driving and dominion over the car and its 


. 


contents. 


"To establish a possession in Nelson, 


it would have to be made to appear that his riding 


in the car had some relationship to the presence 
of the marihuana so that he could probatively be 
found to be more than a passenger. There would 


have to be basis for a rational attribution that he 
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had some interest in the marihuana itself, or 

if he was without any such interest, that 

he was participating in its importation by 

some proximate action to effect that end, such 

that his status in the car was that of an aider 

and abettor." Id. at 567-568. 

In this case, Bethea was conclusively shown not to own the 

car in which the narcotics were found (Tr. 18, 19)3 and the govern- 


ment adduced no evidence whatsoever from which any ownership 


interest in the narcotics might possibly be imputed to the 


Appellant. 


F. Appellant was not under the influence of Narcotics 
In Orvesco v. State, 164 Tex. Crim. 257, 298 SW 2d 134 


(1957), the police officer testified that the appellant was at the 
time of his arrest “under the influence of an intoxicant" resulting 
from the use of marijuana. This fact, with the particles of marijuana 
found in his brother's automobile near where defendant was sitting, 
was found sufficient to uphold his conviction. 

It has already been shown that no debris was found on or near 
Appellant. It should be added here that no direct testimony 
was offered to establish that Appellant was under the influence of 
heroin at the time of his arrest. On cross-examination, Appellant 


specifically denied that he had taken any heroin on. the evening 


of his arrest. (Tr. 50, 51), Although this was contradicted 


by the testimony of Jessie Fields (Tr. 63), a rebuttal witness, 


his testimony came only after the prosecution had rested and 


the motion for acquittal had been made and denied. 


CONCLUSION 


On the basis of the foregoing, Appellant respectfully 
requests this Court to reverse the decision of the Court below, 


and to order the entry of a verdict ‘of acquittal. 
Respectfully submitted, 
illiam P. Bernton F 
April 30, 1970 


Attorney for Appellant 
(Appointed by this Court) 
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I hereby certify that two copies of Appellant's Brief 


have been personally delivered to the office of the United States 
Attorney for the District of Columbia, Room 3600, United States 
Court House, Third Street and Constitution Avenue, N. Wes Washington, 


D. C., this 30th day of April, 1970. 


William P. Bernton 
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BRIEF FOR APPELLANT 


INTRODUCTION 


Appellee's brief herein recognizes that the only question 
for determination by this Court is whether appellant was in 
"possession" of the heroin recovered from the car in which he was 


sitting at the time of his arrest. This question breaks down 


into the following subquestions: 


1) Did the Government offer sufficient evidence 
to activate the presumptions of 21 usc $ 174 
and 26 USC § 4704? 


moe 


Did the Government demonstrate that appellant, 
though not in actual possession of the heroin, 
was in joint or constructive possession? 

3) Was the Government's evidence, tested at the 
close of the Government's case in chief, 
sufficient to support the verdict? 


Appellant answers all of the above questions in the negative. 


Z. 
Appellee admits that the evidentiary presumptions provided 
in 21 USC 8 174 and 26 USC 8 4704 are dependent upon a finding of 


possession. The cases cited by appellee in support of that 


conclusion, while clearly establishing possession as a prerequisite 


to the applicability of the presumptions, are totally irrelevant 
to the more basic question before this Court, i.e., was possession 
established? 

For example, in Cellino v. United States, 276 F2d 941 
(9th Cir. 1960), although the defendant never had actual possession 
of the narcotics in question, he "facilitated" a sale of the narcotics 
thus demonstrating a dominion and control over them that activated 
the statutory presumption. Defendant played no such role in the 
instant case. 

In Miller v. United States, 121 US APP DC 13,347 F2d 797 (1965) 
the appellant -- according to the Government's evidence -- admitted 
police officers into his home and, in response to their questions, 
directed them to what was later proved to be heroin. Although 
defendant later denied any knowledge of the heroin, it became a 
jury question as to whether or not he was aware of its presence 
in his home. This is a far different situation than in the present 


case where the jury's conclusions were based on inferences 


aso 
unsupported by any evidence whatsoever. i 
In Hernandez v. United States, 300 F2d 114 (9th Cir. 1962) 
@ case also cited by appellee, the defendant arranged the sale 
Of heroin to a government agent through a government informer 
and met them by prearrangement in the informer's room. However, 
the defendant left the room before the heroin was actually 


delivered by someone else who also accepted payment. 


| 
The appeals court reversed a conviction in that case, holding: 


We are convinced, on the other hand that | 
an interpretation of the term "possession" | 
in Section 174, which would include the 
possession of a third person, not on trial, 
with whom defendant has entered into a 
common scheme or plan or who he has aided 
or abetted, but whose possession of 
narcotic drugs he has neither shared nor 
controlled, would be inconsistent with 

the language, the structure and the 
purposes of the statute. At p. 129. 


The court then concluded: 


The rule which we announce relates only to 
that defendant who is not shown, directly 
or by circumstantial proof, to have had 
knowledge of the source of the narcotic 
drugs, or to have had their physical custody, 
and whose role in the scheme, if any, is so 
minor as not to support an inference in the 
control of the narcotic drugs. Our holding 
is that such a defendant is not within the _ 
reach of the presumption created by Section 
174. At p. 124. 


II. 
Appellant agrees with appellee's conclusion that "actual 
physical possession is not required". However, in support of 
that legal conclusion appellee again cites cases which, due to 
obvious factual differences, are irrelevant as precedent for the 
present case. 


| 
In Cellino, as discussed above, there was convincing proof 
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of the defendant's participation in the sale of narcotics. 

In Pitta v. United States, 164 F2d 601, 602 (9th Cir. 
1947), the appellant was actually observed in the act of using 
heroin by a narcotics agent. The court held that “possession for 
use does not differ...from possession for any other illegitimate 
purpose, such as for sale or distribution." The Pitta case 
hardly serves as compelling legal precedent supporting a like 
conclusion in the present case, in which the government offered 
no proof in its main case to establish use of narcotics by appellant. 

Appellant agrees with the conclusion reached in United States 
v. Cox, 277 F2d 302, 303 (2nd Cir. 1960) that "Possession...is 
not limited to cases of physical contact." In the Cox case, 
however, the defendant arranged for the sale of a quantity of 
heroin, accepted payment for the heroin and then directed the 
purchasers to the location of the heroin. The court found that 
the above facts, while not amounting to physical possession 
by the defendant were "abundant evidence that he had the power to 
determine custody". No such "abundant evidence" of dominion 
and control was offered in the instant case. 

Appellee also’ cites Mulaney v. United States, 82° F2d 638, 
642 (9th Cir. 1936) and Brown v. United States, 222 F2d 293 
(9th Cir. 1955) in support of the proposition that possession 
need not be immediate or exclusive. 

In Mulaney, supra, heroin, together with marked money used 
previously to purchase heroin, was found in the bed in which 
defendant was sleeping. Heroin was also found about the premises 


Owned by another defendant. In addition, an admission was even 


obtained from one defendant that he would claim "all the junk". 
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se 


In Brown, supra, the Court's own summary (222 F2d 
| 
at p. 287) reveals a distinct contrast to the facts of the present 
case. 


The record reveals that Stafford 
paid money to appellant; that 

appellant then introduced him to 
aman and directed the man to 
deliver to Stafford the agreed upon 
quantity of heroin; that on another | 
oceasion after negotiating with 
appellant, Stafford paid him the 
agreed sum for heroin, whereupon 
two women appeared and actually 
handed appellant a package 
containing narcotics. 


Appellee further contends that possession of narcotics 


may be jointly shared and cites substantial authority in support 


of that principle. Again, however, the cases cited by appellee 
differ drastically with the facts presented by this appeal. 

In Mack v. United States, 326 F2d 481 (8th Cir. 1964), 
a narcotics transaction took place in Mack's car, in full view 
of Mack, between one Moore and a narcotics agent. Mack's con- 
viction was affirmed, the Court finding constructive possession 
resulting from Mack's allowing his car to be used to transport 
the narcotics and his silence during the transaction. Appellant 
herein did not own the car in which he was arrested nor, was ny 
evidence ever introduced of any attempt to traffic in narcotics. 

In United States v. Gulley, 374 F2d 55, (6th Cir. 
1967), the police followed a car pointed out to them as having 
been involved in a break-in. During the chase, two sacks were 
thrown from the right front window. One sack contained money and 
the other contained twelve bottles. A thirteenth bottle was found 


on the floor board of the car beneath the passenger seat where the 
| 


defendant Gulley was riding. One policeman even testified 
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that he saw Gulley throw one sack from the car. The bottles 

were found to contain narcotics and Gulley's conviction was upheld 
on the ground that sufficient evidence was introduced to establish 
possession. 

Appellee, relying on cases such as those discussed 
above, concludes that the "facts of the instant case clearly 
demonstrate that appellant was a joint possessor of the narcotics 
which were recovered from the automobile". (Appellee's Brief, p. 6). 
However, neither the Court's language nor the reported facts 
in any of the cases cited by appellee is precedent for invoking 
the doctrine of joint possession in the factual situation of the 
instant case. 

Appellee also argues that appellant had convenient 
access to and was in close proximity to the narcotics. However, 
appellant was admittedly in the front seat of the car and the 
narcotics were found in the back seat. Appellant's physical 
condition at the time of his arrest (Tr. 42) would have 
made it extremely difficult for him to reach behind the back 
seat to obtain physical possession; and there was no evidence to 
indicate that he exercised any dominion or control over the narcotics 
or even that he knew they were there. 

Appellee argues that the conviction can be sustained 
on the theory of "convenient access" and, in support of that 
theory, cites United States v. Gregory, 309 F2d 536 (2nd Cir. 1962). 
In that case the two defendants went into a hotel and returned 
with a brown bag. As narcotics agents approached the car, the 


second defendant dropped the bag from the window. The bag contained 


heroin. The court held that both defendants could be charged 
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with possession of the heroin. In that case, however, both 
defendants had been shown to have had possession of the narcotics 
at an earlier time. In the instant case, appellee has not even 
attempted to demonstrate actual physical possession by |appellant 


at any time. 


III. 


Appellee's final thrust is to argue that there may 


have been some “active association" or "common venture" in which 
@ppellant was involved and from which the jury could properly 
have inferred that "appellant knew of the narcotics and [therefore] 
shared joint control over them". (Appellee's Brief, > 7). 
Appellee cites in support of that argument Bourg v. United States, 
286 F2d 124 (5 Cir. 1960). In that case, however, Bourg was the 
owner and driver of the vehicle in which the narcotics were 
found; his co-defendant was sitting on the passenger's side of 
the front seat and the narcotics were found under that seat in 
close proximity to both of them; and there was other evidence 
_to indicate that both had been involved in the purchase of the 
drugs. No such facts are present here; and no case cited by appellee 
supports an inference of possession based on such slender facts 
as are present here. 

There are several anomalies in this case. one is 
that the owner and driver of the car in which defendant was 
arrested--and thus would necessarily have been involved in any 
“Nactive association" or "common venture" involving the car's 
occupants--was never charged. Another is that the jury found 


appellant innocent of the charge of carrying a dangerous 


mgs 


weapon even though there was 4 pistol under the front seat--closer 
to him than the narcotics--and any allowable inference connecting 
appellant to the narcotics would have applied a fortiori to the 
pistol. 

The "inference" on which appellee now seeks to 
support this verdict is, in reality, no more than speculation 
and such speculation was expressly rejected in Guevara v. United 
States, 242 F2d 745, 747 (Sth Cir. 1957). In that case a package 
containing marijuana had been found on the floor of Guevara's 
automobile between the driver's seat and the passenger's seat. 
A wooden club was also found under Guevara's seat. The Court 
there said: 


"Was then the jury warranted in deducing 
from the evidence inferences which excluded 
every reasonable hypothesis but that of 
guilt? We think not. The cigarettes were 
in such position in the car that 

they could easily have been placed in 

the unlocked vehicle by any person. 

Under the circumstances here proved, 

there is no rational connection between 
ownership and possession of the automobile 
and possession of the cigarettes. For 

all that the present evidence shows, it is 
just as reasonable to believe that the 
cigarettes belonged to the passenger as 

to the appellant. A jury must not be 

left to speculate and surmise ina 
criminal case, merely hoping that they 

are drawing the proper inference." 


Inferences are clearly no substitute for testimony. 
A suspicion, however strong is not proof. Murray v. United 
States, 403 F2d 694 (1968). The fact that, on this appeal, the 
evidence must be considered in light most favorable to the 


government still does not relieve the government from the task of 


proving its case Araijo-Lopez v. United States, 405 F2d 466, 


467 (1968), nor from its admitted burden to show that its case, 
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judged at the close of its evidence, was not a "dead horse". 
(Thompson v. United States, 132 US APP DC 38, 40, 405 F2d 1106, 
1108 (1968)). 

The cases and arguments contained in eppetdicets 
brief are not in point when applied to the peculiar facts of 
the instant case, therefore do not support the judgment of guilty 


rendered against defendant. 


CONCLUSION 
Appellee failed in any way to rebut the substantial 
authority cited in appellant's original brief. Appellee further 
failed to demonstrate from the facts or from the cited authorities 


that appellant had possession, either physical, joint or constructive, 


of the narcotics found at the time of his arrest. Wherefore, 
appellant respectfully requests that the judgment appealed from 
should be reversed. | 


| 
Respectfully submitted, 
William P, Bernton, 


Attorney for Appellant 
August 20, 1970 (Appointed by this Court) 
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